IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR
BEFORE

HON'BLE SHRI JUSTICE GURPAL SINGH AHLUWALIA

ON THE 26™ OF APRIL, 2024

WRIT PETITION No. 366 of 2024

BETWEEN:-

1.

KHEMCHANDRA GOLHANI S/O SHERI
MANMOOD GOLHANI, AGED ABOUT 50
YEARS, OCCUPATION: PRIVATE JOB R/O
GRAM MAHATA TEHSIL GHANSOR DISTRICT
SEONI (MADHYA PRADESH)

POHAP SINGH GOLHANI S/O LATE SHRI
KAPURA GOLHANI, AGED ABOUT 33 YEARS
R/O SAMNAPUR, MAHAVIR WARD NO.7,
THANA AND TAHSIL LAKHNADON, DISTRICT
SEONI (MADHYA PRADESH)

(BY SHRI HITENDRA KUMAR GOLHANI - ADVOCATE )
AND

1.

THE STATE OF MADHYA PRADESH
THROUGH PRINCIPAL SECRETARY HOME
DEPARTMENT MANTRALAYA  VALLABH
BHAWAN BHOPAL (MADHYA PRADESH)

DISTRICT MAGISTRATE DISTRICT SEONI
(MADHYA PRADESH)

SUB DIVISION MAGISTRATE SUB DIVISION
GHANSORE DISTRICT SEONI (MADHYA
PRADESH)

STATION HOUSE OFFICER (SHO) THANA
GHANSOR DISTRICT SEONI (MADHYA
PRADESH)

JAGDISH PRASAD SHIVHARE S/O VISHNU
PRASAD SHIVHARE, AGED ABOUT 47 YEARS,
R/O GRAM MAHATA TEHSIL GHANSOR
DISTRICT SEONI (MADHYA PRADESH)

.PETITIONERS

RESPONDENTS



This petition coming on for admission this day, the court passed the
following:
ORDER

Heard on LA. N0.3274/2024, an application for impleading Pohap

Singh Golhani as petitioner No.2.
2.  For the reasons mentioned in the application, the same is allowed.
3.  Letnecessary amendment be carried out.

4.  This petition under Article 226 of Constitution of India has been
filed against order dated 21.12.2023 passed by SDM, Ghansor, District
Seoni in Criminal Case No0.42/2023 by which an injunction order has
been issued against petitioner No.1 thereby restraining him to make any

attempt to encroach upon Khasra No.126/1/3/1 area 0.15 hectares.

5. It is submitted by counsel for petitioners that father of respondent
No.5 was the owner of Khasra No.126/1/1/1 and Khasra No.126/1/3/1
total area 0.15 hectares. On 14.09.2022 petitioner No.2 entered into an
agreement to purchase the aforesaid land. In the agreement to sell, it was
mentioned that consideration amount of entire transaction is Rs.27
Lakh, which has already been received by father of respondent No.5 in
cash or through RTGS and on 14.09.2022 possession of property has
also been given and now from today onwards father of respondent No.5
will not have any title or claim over the said property and petitioner
No.2 is free to utilize the same as per his own wishes. It is submitted
that thereafter sale deed was to be executed and accordingly, draft of
sale deed was prepared but since server was slow on the said date,
therefore, sale deed could not be executed. Thereafter, father of

respondent No.5 expired and accordingly, respondent No.5 started



disputing agreement to sell and filed an application under Section 145 of
Cr.P.C.. The SDM without giving any opportunity of hearing to
petitioners has issued an injunction order, whereas under Section 146 of
MPLR Code he could have attached the property and appointed the

receiver.
6.  Considered the submissions made by counsel for petitioners.

7. It is the case of petitioners that petitioner No.2 had entered into an
agreement to purchase Khasra Nos.126/1/1/1 and 126/1/3/1 total area
0.15 hectares for a total consideration amount of Rs.27 Lakh and the
said amount was also paid to father of respondent No.5 in multiple
instalments and possession was also delivered. However, petitioners has
also filed a copy of draft sale deed as Annexure P/4, according to which
market value of land is Rs.2,46,420/- and consideration amount of said
transaction has been shown to be 10 Lakh and as per this sale deed,
Khasra No.126/1/3/1 total area 0.15 hectares was proposed to be sold.
Although, it is the case of petitioners that because server was down
therefore, sale deed could not be executed but the question for
consideration is as to whether petitioners had made an attempt to evade

the stamp duty or not?

8. The agreement to sell has already been placed on record as
Annexure P/3 and 0.15 hectares of land was agreed to be sold for a
consideration amount of Rs.27 Lakh and entire consideration amount
was also paid on 14.09.2022. Thus, declaration made by petitioners in
draft sale deed that consideration amount is Rs.10 Lakh was with a clear
intention to evade the stamp duty for the simple reason that it is for the
purchaser to pay the stamp duty and by showing lesser consideration

amount petitioners tried to evade the stamp duty on Rs.17 Lakh. It is



true that sale deed could not be executed but making an attempt to
commit an offence is also an offence. Under these circumstances
petitioners cannot run away from their criminal liability of making an

attempt to evade the stamp duty.

9.  Furthermore agreement to sell, which has been filed as Annexure

P/3 contains the following recital:

“GART |, 126 /1/1/1 Td 126 /1/3 /1 Bl 4 0.15
2. |

$o fdBa A fet IPpar 0.15 . Y IORG R UF IR
Rerd 21

H AIal— 2700000/ — ASH ARG

g T IR 65000 /— UNS BOIR W™ fadAi®
28 /6 /2022 DI 9T T |

fgdg =M1 WR1-50,000 /— T B9R w©Ud, fadAi®
11 /7 /2022 &7 9 fdba |

ST A, 126 /1/3/1 Ud 126 /1 /1 /1 @ faeg afen
10,0000 /— TF oG w9y fedAid 2,/9/2022 ®I dF
grar R.T.G.S. gRT ur< & |

d: 3ST fadAid 14 /9 /2022 HI 1585000 U=E ARG
TRl BOR WU TS Ui fhAn, el Wy AR ol
ke 2|

ST 31 U B4 DI BUAl D MILIHAT 8 & BRI
JaT 0.15 B. YA Sl b HEFI F SAR Bd IR
Rerd 8 9 98 8€ 9 s ¥ @ aR U IR olex
qrell RIT & | Ue $.2 ST Bl el 27,00,000 / — ATSH
g . H [dey fear § e f[dea dier & o iy
27,00,000 / — IS ARG TG Bl I TSN B AHE
g @R 1,000/— & 3 W W AN AR
14 /09 /2022 I Iad STHIT T 5 X BT f[d5T B Pl
fapg=mar fAufeq fear €1 I8 & 491 e 1 oo
e 14 /09 /2022 ®I ®YAT P JAEAIHAT B B
PR G31 fdadl gRT 98 B2 Sl ¥ fJBy e &1 |
13T 27,00,000 /— TS ARG FGhdT A AR B
T YT PR BAT Bl Iad A T SR W Bl
TIRIAT PR Heoll < fIIT 37F Uil IS BT HIg I ¥y
I fAar & dar A o1 AY T 2| Har Sad YA g
famar a1 WX URIR Il & gRT dIs W IoR IMufed
&I DY ST |

TE fo [Aeg @7 o @ SWRIad vexl H Gl UdR &1
®Is W fdare 981 2| 997 fdaar gRT qol ere— sary o




U IRAR & I Wewdl 9 gF fug Rasv &1 wgAfa
A U H.2 BT g A g wex [AHy o o W& g | Afas
H Iad YA g AR I Hay H Al ybR BT fdarg sl
g I sH@! WYl STaeer g31 fagdr &1 gnfi|

Ig {6 991 fdadr gRT el el 14 /09 /2020—22 T
ST & UeT H Iad A g e & [y T fFrfed
R fagr g, Rraa! 9=uar gwe e § g9 fadarn

ERT &I ST |~

10. Thus, it is clear that this document contains all ingredients of sale
i.e. transfer of title, handing over of possession as well as receipt of
entire consideration amount. It is well established principle of law that
whatever nomenclature of the document may be but if it contains all
ingredients of sale, then it is required to be registered. Since, agreement
to sell, which in fact is in the shape of sale deed, is an un-registered
document and has been executed on a stamp paper of Rs.1000/-
therefore, it 1s not admissible in law and thus, it cannot be looked into at

this stage.

11. Faced with such a situation, it is submitted by counsel for

petitioners that in fact possession was not delivered.

12. If possession was not delivered, then why it is so mentioned in
agreement to sell and if it was not delivered, then petitioners should not

have any grievance by injunction order issued by SDM.

13. Faced with this situation, it is submitted by counsel for petitioners
that in fact rent note was executed between petitioner No.l and father of
respondent No.5 and therefore, petitioners are in possession of property

by virtue of said rent note.
14. Considered the submissions made by counsel for petitioners.

15. Petitioners have filed a certificate issued by Gram Panchayat
Mahata, Janpad Panchayat Ghansor, District Seoni, which reads as

under:



“HRITe™ M YEREd — HEdl SLUEdER
BHd Q2023 et 20 /12 /2023
YA U5

yaIford fhar Srar & 5 s W= Meern fUar s w99
TS TIeg™I SIfd el I Hgal I UarId Hedl U.8H.28 .
49, P dg. TR Rar Ra & werg o 21 o umH
HeaT & faw] wae Raer o e § T 3 st | e
B Harferd €1 Ya gare w4 | e WE 2|

gaTforT fohar St 97 2 |
SR afrg
U TaId HEgdT I gArId HedT

SToEER, 51 Ryaen Y. g9R, 57 Ryaen”

16. The rent note, which has been filed by petitioners, is dated
21.01.2017. Another un-notarized rent note has also been filed by
petitioners, which is dated 03.12.2015. Thus, if petitioners want to claim
that they are in possession of property in capacity of tenant from the
year 2015, then certificate issued by Janpad Panchayat will completely
demolish the case of petitioners. The certificate issued by Gram
Panchayat has already been reproduced. This certificate was issued on
20.12.2023 and according to this certificate, petitioner No.1 is running a
business in disputed premises for the last three years. If petitioner No.1
was inducted as tenant in the year 2015, then that means he must be
running his business for the last 8 years on the date of issuance of
certificate, whereas certificate says that petitioner No.l is running his
business for the last approximately three years. Thus, the documents

filed by petitioners are self contradictory to each other.

17. Under these circumstances where petitioners had made an attempt
to evade the stamp duty, accordingly, Collector Stamps, District Seoni is
directed to take cognizance of attempt made by petitioners to execute

the sale deed at a lesser consideration amount in the light of agreement



to sell executed between petitioner No.2 and father of respondent No.5
and if it is found that petitioners had made an attempt to commit any
offence by evading stamp duty, then shall take further action in

accordance with law for prosecution of petitioners.

18. As petitioners have failed to make out a prima facie case for
retaining their possession over Khasra No.126/1/3/1, therefore, no case

1s made out warranting interference.

19. Petition fails and is hereby dismissed.

(G.S. AHLUWALIA)

JUDGE
SR*
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