IN THE HIGH COURT OF MADHYA PRADESH

AT JABALPUR

BEFORE

HON’BLE SHRI JUSTICE VIVEK JAIN

WRIT PETITION NO. 16213 OF 2023

BETWEEN :-

SMT. NIRMLA PANDEY W/O LATE SHRI

JITENDRA KUMAR PANDEY, AGED
ABOUT 32 YEARS, OCCUPATION:
ASSISTANT GRADE III IN THE OFFICE
OF DISTRICT COMMANDANT ANUPPUR
AND R/O VILLAGE AND POST
BARACHH TAHSIL JAISINGH NAGAR
DISTRICT SHAHDOL (MADHYA
PRADESH)

(BY SHRI RAVENDRA SHUKLA - ADVOCATE)

AND

1. THE STATE OF MADHYA PRADESH

THROUGH ITS PRINCIPAL
SECRETARY HOME DEPARTMENT

....PETITIONER



MANTRALAYA VALLABH BHAWAN
BHOPAL (MADHYA PRADESH)

2 THE DIRECTOR GENERAL M.P.
HOME GUARD CIVIL DEFENCE AND
DISASTER MANAGEMENT BHOPAL
(MADHYA PRADESH)

3. DIVISIONAL COMMANDANT, HOME
GUARD SHAHDOL, DIVISION -
SHAHDOL (M.P)

4. THE COLLECTOR SHAHDOL
DISTRICT SHAHDOL (MADHYA
PRADESH)

5. THE JOINT COLLECTOR SHAHDOL
DISTRICT SHAHDOL (MADHYA
PRADESH)

6. THE DISTRICT COMMANDANT
HOMEGUARD ANUPPUR DISTRICT
ANUUPUR (MADHYA PRADESH)

7. SMT. KAMLA DEVI W/O LATE SHRI
PREMDAS PANDEY, AGED ABOUT 60
YEARS, OCCUPATION: HOUSEWIFE
R/O VILLAGE AND POST BARACHH
THANA BEOHARI TEHSIL JAISINGH
NAGAR DISTRICT SHAHDOL (MADHYA
PRADESH)

8. BRIJENDRA PANDEY S/O LATE SHRI
PREMDAS PANDEY, AGED ABOUT 32



YEARS, OCCUPATION: CULTIVATION
R/O VILLAGE AND POST BARACHH
THANA BEOHARI TEHSIL JAISINGH
NAGAR DISTRICT (MADHYA
PRADESH)

....RESPONDENTS

(MS. SHRADDHA TIWARI — PANEL LAWYER AND SHRI ANIL KUMAR
DWIVEDI - EAVEATOR)

WRIT PETITION No. 12358 of 2022

BETWEEN :-

1. KAMLA DEVI W/O LATE SHRI
PREMDAS PANDEY, AGED ABOUT 60
YEARS, OCCUPATION: HOUSEWIFE
VILLAGE BARACHH POLICE STATION
BEHOARI TEHSIL JAISINGHNAGAR
DISTRICT SHAHDOL (MADHYA
PRADESH)

2. BRAJENDRA PANDEY S/O LATE SHRI
PREMDAS PANDEY, AGED ABOUT 31
YEARS, OCCUPATION:
AGRICULTURIST R/O VILLAGE
BARACHH POLICE STATION BEHOARI



TEHSIL JAISINGHNAGAR DISTRICT
SHAHDOL (MADHYA PRADESH)

..... PETITIONER
(BY SHRI ANIL KUMAR - ADVOCATE)

AND

1. THE STATE OF MADHYA PRADESH
THROUGH SECRETARY HOME
DEPARTMENT VALLABH BHAWAN
BHOPAL (MADHYA PRADESH)

2. DIRECTOR GENERAL MADHYA
PRADESH HOME GUARD AND CIVIL
DEFENCE BHOPAL (MADHYA
PRADESH)

3. DIVISIONAL COMMANDANT HOME
GUARD SHAHDOL DIVISION SHAHDOL
(MADHYA PRADESH)

4. COLLECTOR (REVENUE) ANUPPUR
DISTRICT ANUPPUR (MADHYA
PRADESH)

5. COLLECTOR (REVENUE) SHAHDOL
DISTRICT SHAHDOL (MADHYA
PRADESH)



6. JOINT COLLECTOR (REVENUE)
SHAHDOL DISTRICT SHAHDOL
(MADHYA PRADESH)

7. DISTRICT COMMANDANT HOME
GUARD ANUPPUR DISTRICT ANUPPUR
(MADHYA PRADESH)

8. SMT. NIRMALA PANDEY W/O LATE
SHRI JITENDRA KUMAR PANDEY R/O
VILLAGE BARACHH, POLICE STATION
BEHOARI, TEHSIL JAISINGHNAGAR,
DISTRICT  SHAHDOL  (MADHYA
PRADESH)

(MS. SHRADDHA TIWARI — PANEL LAWYER AND SHRI RAVENDRA
SHUKLA - ADVOCATE FOR RESPONDENT NO.8)

...RESPONDENTS
Reserved on : 20.02.2024
Pronounced on : 19.03.2024

This petitions having been heard and reserved for
judgment/order, coming on for pronouncement this day, this Court

passed the following:



ORDER

Both these petitions involve similar issues and are between the

same parties, hence, are being decided by this common order.

2. The petitioners in WP 12358/2022 are the mother and brother
of deceased Government servant, namely late Jitendra Pandey, while
the petitioner in WP 16213/2023, namely Nirmala Pandey, is the wife

of late Government servant, Jitendra Pandey.

3. It is undisputed between the parties that initially the father of
late Jitendra Pandey was in Government service and he expired on
09.6.2007 and after his death, late Jitendra Pandey was granted
compassionate appointment vide order dated 19.4.2011 as Constable in
Madhya Pradesh Police. It is also undisputed that he married Nirmala
Pandey, petitioner of WP 16213/2023 on 11.12.2020, and later met
with death in an unfortunate road accident on 16.7.2021, a few months

after his marriage with Nirmala Pandey.

4. It is also undisputed that prior to his marriage with Nirmala
Pandey, late Jitendra Pandey filled the family particulars in service

record and made nominations in respect of Group Insurance Scheme,



Provident Fund and Family Pension. He nominated his mother or
brother in such nominations, which are on record with additional return

of State in WP No. 12358/2022.

5. After the death of late Jitendra Pandey, his wife Nirmala
Pandey applied for succession certificate to the Collector, Distt.
Shahdol, for the purpose of grant of compassionate appointment. The
said certificate was granted on 31.1.2022 vide annexure P-8 annexed to
WP 12358/2022. This is impugned in WP 12358/2022 filed by the

mother and brother of late Jitendra Pandey.

6. Lateron, compassionate appointment was granted to Nirmala
Pandey (wife of deceased). However, the succession certificate granted
by the Collector was cancelled by him vide order dated 27.3.2023
(Annexure P-10 in WP 16213/2023) on the ground that it was not
disclosed that nomination is there in favour of the mother and brother
of the deceased also and consequently, her compassionate appointment
was also cancelled vide order dated 19.6.2023 (Annexure P-11 in WP

16213/2023). These two orders are under challenge in WP 16213/2023.



7. The learned counsel for the rival parties have argued on length
in support of their respective stands. It was argued for the petitioners in
WP 12358/2022 (mother and brother of deceased) that there was no
nomination in favour of Nirmala Pandey (wife of deceased), hence, she
is not a successor of the deceased and the succession certificate was
wrongly issued by the Collector. It is further argued that Nirmala
Pandey was not entited to compassionate appointment because the
family had not proposed the name of Nirmala Pandey for grant of

compassionate appointment.

8. Per contra, it has been argued on behalf of Nirmala Pandey
that she is the legally wedded wife of the deceased Government servant
Jitendra Pandey, and that fact has not been denied by the other side.
Thus, even if her name is not there in nominations for the purpose of
some retiral dues, then it does not affect her right to get compassionate
appointment, because compassionate appointment is given to the
person entitled for the same, and not on basis of nomination. It is also
stated that the succession certificate was sought from the Collector
only because the respondent Department had insisted for the same, and

otherwise, there was no requirement to get the said certificate issued,



because there was no dispute as to she being legally wedded wife of
late Jitendra Pandey. Thus, the termination order is bad in law on this
count also, apart from being issued in violation of principles of natural

justice also.

9. The learned counsel or the State has supported the action of
the State in cancelling the compassionate appiointment granted in
favour of Nirmala Pandey (wife of late Jitendra Pandey). It is mutually
prayed by counsel for the rival private parties that due to this dispute,
even the retiral dues of the deceased Jitendra Pande have not been

finalised, and some directions may be issued in that matter also.

10. Heard learned counsel for the parties at length and perused

the record.

11. The surprising feature in the present case is that despite there
being no dispute of the wife of deceased being his legally wedded wife,
on technicality of validity of succession certificate issued by the

Collector, this dispute has been created.

12. This court would examine the issue of the legality of

succession certificate issued by the Collector in later part of this order,
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but first coming to requirement of succession certificate for the
purpose of compassionate appointment, it appears that the authorities
have been dwelling clearly in ignorance of basic legal provisions,

leading to this unnecessary litigation.

13. A coordinate Bench of this Court recently had the occasion
to consider the requirement of succession certificate for compassionate
appointment, and the following has been held in WP No. 12753/2011

decided on 28.02.2024 :-

" 5. The issues which emerge herein are two fold;
namely, whether a person can seek succession
certificate in regard to grant of compassionate
appointment inasmuch as that issue is to be
determined in terms of the provisions contained in
Sections 370 and 374 of the Indian Succession Act,
1925. Section 370 of the Indian Succession Act
deals with the restriction on grant of certificates
under this Part i.e. Part-X dealing with succession

certificates.
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6. Sub-section (1) of Section 370 of the Indian

Succession Act provides that -

"(I) A succession certificate
(hereinafter in this Part referred to as
a certificate) shall not be granted
under this Part with respect to any
debt or security to which a right is
required by Section 212 or Section
213 to be established by letters of
administration or probate :

Provided that nothing contained in
this section shall be deemed to
prevent the grant of a certificate to
any person claiming to be entitled to
the effects of a deceased Indian
Christian, or to any part thereof, with
respect to any debt or security, by
reason that a right thereto can be
established by letters of
administration under this act."

7. Sub-section (2) of Section 370 of the Indian

Succession Act, 1925 defines "security" as under :

"(2) For the purposes of this Part,
"security" means -

(a) any promissory note, debenture,
stock or other security of the Central
Government or of a  State
Government;
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(b) any bond, debenture, or annuity
charged by Act of Parliament [of the
United Kingdom] on the revenues of
India;

(c) any stock or debenture of, or share
in, a company or other incorporated
institution;

(d) any debenture or other security for
money issued by, or on behalf of, a
local authority; (e) any other security
which the State Government may, by
notification in the Official Gazette,
declare to be a security for the
purposes of this Part."

8. Section 372 of the Indian Succession Act, 1925
deals with the
application for certificate and provides that it shall
be filed in the manner prescribed by the Code of
Civil Procedure, 1908 for signing and verification
of a plaint by or on behalf of a plaintiff, and setting

forth the following particulars, namely :-

"(a) the time of the death of the
deceased;

(b) the ordinary residence of the
deceased at the time of his death and,
if such residence was not within the
local limits of the jurisdiction of the
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Judge to whom the application is
made, then the property of the
deceased within those limits;

(c) the family or other near relatives
of the deceased and their respective
residence;

(d) the right in which the petitioner
claims;

(e) the absence of any impediment
under Section 370 or under any other
provision of this Act or any other
enactment, to the grant of the
certificate or to the validity thereof if
it were granted; and

(f) the debts and securities in respect
of which the certificate is applied for."

9. Section 374 of the Indian Succession Act, 1925
provides that what will be contents of the

certificate. It provides that -

"374. Contents of certificate.- When
the District Judge grants a certificate,
he shall therein specify the debts and
securities setforth in the application
for the certificate, and may thereby
empower the person to whom the
certificate is granted -

(a) to receive interest or dividends on,
or
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(b) to negotiate or transfer, or

(c) both to receive interest or
dividends on, and tonegotiate or
transfer, the securities or any of
them."

10. Debt is defined in Section 3(c) of the Transfer
of Property Act as that which is owed and due.
Chapter-VII of Indian Succession Act deals with
the duties of an executor or administrator. Section

319 of the Indian Succession Act provides that -

"319. As to property of, and debts
owing to, deceased.- The executor or
administrator shall collect, with
reasonable diligence, the property of
the deceased and the debts that were
due to him at the time of his death."

Section 320 provides "expenses to be paid before
all debts". Section 321 provides "expenses to be
paid next after such expenses". Section 322
provides "wages for certain services to be next

paid and then other debts".
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Section 323 provides "Save as aforesaid, all debts
to be paid equally and rateably". Section 325 says

"debts to be paid before legacies".

11. Thus, when these aspects are examined, then it
is evident that as per Section 374 of the Indian
Succession Act, the District Judge granting a
certificate is required to specify the "debts and
securities" setforth in the application for the
certificate and by no stretch of imagination
compassionate appointment is either a 'debt' or a
'security’ as defined in the Indian Succession Act.
Therefore, issuance of a succession certificate by
the concerned Civil Judge may be an act of naivety
but it will not bind the High Court while
considering the application for grant of

compassionate appointment.

14. Even otherwise, grant of compassionate appointment is not

something that has to be “apportioned” among various successors. It is
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strictly provided as per the policy for the same, and only the person
entitled will get the compassionate appointment. The policy dated
29.9.2014 is on record as Annexure P-14 to WP No. 16213/2023. Upon
a perusal of the said policy, it is evident that a order of preference has
been provided for this purpose. As per this preferential order, at top of
the preference in clause 2.1 is the legally wedded wife or husband of
the deceased employee. Unmarried brother is at sixth place i.e. at
clause 2.6 and he is entitled only when the parents of the deceased
employee recommend his name. However, for spouse, there is no such
requirement. Thereafter at clause 2.7 it is provided that if the spouse is
not alive and there is no consensus among the remaining family
members, then the collector shall determine the eligible member of the

family. The relevant portion of the policy is as under :-

2. Ul Fgfdd @ fou o wew 9§ dad
(PATIR)

21 fRTT eI Had & U, Al Yoid: AT
afe |

22 A WG Had & SN Ui /Ui gRT IRl
q I AUAT WA ATHUT YA A o A Al D
gRI AHIfhd g a1 ffdarza g3 |

23 VAl fawar srerar dofregger I, S fQErd e
Uah B GG b I S W YU AT Bl SHb
AT T BT & IFUA] SWIAT U Ha™ 7 8F D ReAf
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H fagar gFay S e Had bl g b AT 9 W
guia: Nf3rd Blax S=d A1 I8 <@ B |

24 AT IIHR HIH B A Wg‘v‘l’r/gﬁmﬁ
R g8 fqarfed & o1 fadva wa Jae & AEE
afdy /gt gRT AR faarfzd g2 |

Iz W fhar orar § 6 gae ae e &
M ufd /aeh Sifad 89 w2 faarfead 4= &1 st
forgferT o1 arsrar g | (WY srgear fgfeRt o drell gA
B IATAPT JIh B AT Ul /I & UrelT—aIgoy &bl
fTERY &1 2Mer U= <AT 8I)

25 AT Jad TAEHT WaH B UIGHad FarT 9 &l
A Tdd Gad T Ie e () g§RT e
AIH & Sifdd Y&d gY duT-d ®a I M forar 81|

2.6 Jffdarfed fIdnd INHT HAad & 9Ts IfaT Afdared
g8 I fCdid A Adh & AA—UdT BT AT D
JER WR| W] Afdaizd feaTd w¥Had dad o
Arar-fiar « Sifad 9 81 aF S9a onf¥g ore ifqarzd
qIg /T8 Bl IAD! U HeHd B ARR UR gDl
fFgfad <1 o |
2.7 Hdd AHHIY Addh Ui /IS SFT H H Bl Sifdd =
B O SO URIAR & I ISl §RT UHHT BIhR 0T
79 W AHifhd g Tdh I | YRAR # FgAfa 9 89
R Gefdd ol & doldex gRT I8 ol foram e o
e argamar fgfaa &1 oima |

IJg W fHar Srar 2 fb Swied 9l dfshril &
Wﬁﬁ&aﬁﬂwwm—cﬁfﬁm&ﬁﬁgq#ﬁzﬁ
g

e @ R @ WO T SET PR
ur areft | AfarId: foram e |

15. Thus, the Collector shall assume jurisdiction in terms of

clause 2.7 only when the spouse is not alive. In the present case, the
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spouse was alive and was herself applying for compassionate
appointment. Thus, the act of the Collector was clearly an unauthorized
act in issuing “succession certificate” for compassionate appointment.
The legality of compassionate appointment given to Nirmala Pandey
cannot be made dependent on the said “succession certificate”. The so-
called succession certificate was clearly superfluous for the purpose of

compassionate appointment.

16. The learned counsel for the State has referred to an
amendment dated 27.3.2023 to the policy dated 29.9.2014. However,
the said amendment modifies certain clauses only so as to bring
married daughter at par with unmarried daughter and married sister at
par with unmarried sister, and for no other purpose. Even otherwise,
the said amendment does not touch clause 2.1 that places wife at top of
preference. The reliance on this amended policy (which is not part of

the record) is utterly misconceived.

17. So far as the competence of the Collector to issue succession
certificate is concerned, the Finance Department has issued a circular
dated 19.7.1988 that provides that Group Insurance Claims are delayed

on account of disputes as to succession. Hence, only for the purpose to
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settle group insurance claims, the Finance Department has given
limited power to the Collector to issue succession certificates. The
Collector cannot assume the role of Court in terms of Indian
Succession Act and issue succession certificates for all purposes, and
even for purposes it is not required. For ready reference, the circular

dated 19.7.1988 is as under:
HUQIT 3T

fac fawmT
FHI® T 15( )1,/88 /AR /-3 HMUTA 19 JaATg, 1988

i,

I b FHET T
3T oG Hed,
gaed favmmeger,

SRS CSH
A% foretree,

faw— AY. e HHAR FHE dHT AT 1905 & ANGRA & Hag
¥ |
I — o9 & S99 e (% 15()13 /-3 /aR feAi® 25.2.86
A YTl WG HHAN g dET AT 1985 @ UHING
et v o v & wefia smoa & fARka fdel & srgaR W
AND Hadh TSI I IoH=iid AMie- 95 94X 1 &1 81 Sl
2, IS <F JIRT BT YIrd @fcgfd g6 u=d 9RarhR al e
(Solvent) SHHAERI | SHI o & U¥ETq Aol & FRE 12 @
ITAR W Wihd dHdl Feld BRI gRI By &H, IS 98 ITdaR
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F IR IR [WERGHR @ g=al ¥ Gdx § @ 9ey H faw
faurT & SwRied Hefia sioe gR1 e y=iRa fdar r & I8 o
FRRIT fHar Tar o 6 B W YHRYIE I D e =TT
B ITRIBR T G5 YA B Tl Afdd /Afdaai o1 &1 fbar
ST a1y STel Yiae a3 920 /dieadl &l faar Sie=n 81 g8l
TR R& BT THOTIS TR HR R SR f3am S =2y |

2/— AT & OF | a7 b o v & SwRiad
AT A9 & UEEHid YfBar & SR W R HHan! &
72 % HHaRI BT YA A dTell AR & IR AR BT Frefa=dl
JHETOT UF YT BT | I8 99d 7 B 9 AR A Sl & uRaR grR
AT H SRS JATOT U5 UT B g 3Mda bl Srar g ar
YATAI §RT YAOT U3 SN 1§ 9gd At F9d ol & o
PR G A Hah & IHId IR1 & Yiad | fded g
g

3/— I A gRT AR 98 Aol forar i 8 5 o
DB Hadh a7 e R AT & 8 SRl 8, 9 uRar

D ASHREG < R BT YIaE Seregel. gR1 SR fha T
STRTEGR YHOYT & MR R HAT S |

YUY & TSIUT & A1 TAT M9

18. Thus, the petitioner of WP 16213/2023 (Nirmala Pandey) is
held entitled to compassionate appointment being the undisputed
legally wedded wife of the deceased Government servant irrespective

of not being nominee.

19. So far as the prayer regarding Gratuity and other retiral

benefits is concerned, it is seen that the mother of deceased employee,
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who is petitioner No. 1 in WP 12358/2022 is claiming entire terminal
benefits to herself, by excluding the wife of the deceased employee, on

the strength of the nominations.

20. In this regard, M.P. Civil Services Pension Rules 1976 duly

defines “family” in Rule 44 (5) as under :-

(5) For the purpose of this rule and Rules 45 and 46 'family' in relation
to Government servant means :-

(1) Wife in the case of a male Government servant,
(i1) Husband, in the case of a female Government servant,
(111) Sons including step sons and adopted sons,

(iv) Unmarried daughters including step daughters and adopted
daughters,

(v) Widowed daughters including step daughters and adopted
daughters,

(vi) Father, including adoptive parents in the case of individuals,
(vi1) Mother, whose personal law permits adoption,

(viii) Brothers below the age of eighteen years including step brothers,

(ix) Unmarried sisters and widowed sisters including step sisters,
(x) Married daughters, and

(x1) Children of pre-deceased son.

21. Thus, in the present case, the mother and wife are in the
definition of “Family”. The nomination in favour of mother and
brother was made prior to marriage. At that time, mother was the sole

member of “family” as defined in the Pension Rules of 1976 for
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purposes of those Rules. Unfortunately, the deceased Government
servant died within 7 months of marriage and it appears that he could
not update the nomination during this time. As per Rule 46 (4), the
nomination becomes invalid in the event of the Government servant
acquiring “family” or additional member of his family at later date.

The relevant is as under :-

(4) The nomination made by a Government servant who
has no family at the time of making it, or the nomination
made by a Government servant under the second proviso
to clause (i) of sub-rule (3) where he has only one member
in his family shall become invalid in the event of the
Government servant subsequently acquiring a family, or
an additional member in the family, as the case may be.

22. Thus, the nomination earlier made seems to be invalid after
marriage and acquiring additional member of “family”. Thus, the
matter is now to be dealt with as per Rule 45 (1) (b) of the Pension
Rules of 1976 that provides that the Gratuity is to be paid to the legal
heirs. Thus, the Gratuity is to be paid as per the succession order in

Hindu Succession Act. The wife and mother of late Jitendra Pandey

appear to be the two class-I legal heirs of late Jitendra Pandey, and all



23

such dues that are the “estate” of late Jitendra Pandey will have to be

paid as per the order of succession in Hindu Succession Act.

23. Thus, in the matter of payment of terminal benefits 1.e.
Gratuity, Group Insurance, etc., the mother and wife of deceased

Jitendra Pandey are entitled in 50% proportion each.

24. The deceased was not holding a pensionable post under M.P.
Civil Services Pension Rules 1976 as he was appointed later to 2005.
He is orally stated to be a member of National Pension Scheme (NPS).
There are no pleadings as regards and no documents of such
membership and remittances made in that scheme are placed on record.

Thus, this Court refrains from making any comments in that regard.

25. Let the appropriate action be taken in the matter of terminal
benefits within a period of 3 months from the date of production of

certified copy of this order.

26. So far as the dispute as to compassionate appointment is
concerned, this Court has already held above that the petitioner of WP

16213/2023 (Nirmala Pandey i.e. wife of deceased) is entitled to

compassionate appointment being the undisputed legally wedded wife
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of the deceased Government servant. Thus, the termination order
annexure P-11 dated 19.6.2023 is quashed, and the order dated
27.3.2023 (annexure P-10), is held ineffective and inconsequential. The
petitioner of WP 16213/2023 will also be entitled to all consequential

benefits including arrears of salary from the date of termination.

27. Both the petitions stand disposed of in terms of above.

(VIVEK JAIN)
JUDGE
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