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W.P. No.5220 of 2016

22.3.2016


Shri Gajendra S.Thakur, Advocate for the petitioner.


None appears for the respondents.


Heard counsel for the petitioner on admission.


This petition takes exception to the decision of the Commissioner (Appeals-I), Customs & Central Excise, dated 1.3.2016 dismissing the appeal on account of non-compliance of pre-deposit requirement by the petitioner. 


The argument of the petitioner before the Appellate Authority was that although the petitioner has filed appeal, the amount demanded towards service tax dues has already been paid by the main contractor, M.P. Housing Board. 


The Appellate Authority found that the challan, as submitted by the petitioner, indicated that it was in the name of Estate Officer, M.P. Housing Board. Service tax was required to be paid by the petitioner. The appeal was also preferred by the petitioner. 


Going by the plain language of section 35F of the Act of 1944, the “person desirous of appealing” against the decision is required to deposit with the adjudicating Authority, the duty demanded or penalty levied.  As appeal was filed by the petitioner, it was the responsibility of the petitioner to deposit the amount towards pre-deposit @ 7.5% of the disputed amount. Any deposit made by the Estate Officer, M.P. Housing Board would be of no avail to the petitioner. Therefore, we find no reason to depart from the view taken by the Appellate Authority.


Counsel for the petitioner relies on notification dated 16.9.2014, in particular clause 3.1 thereof. The same reads thus:

“3.1 Payment made during the course of investigation of audit, prior to the date on which appeal is filed to the extent of 7.5% or 10% subject to the limit of Rs.10 crores, can be considered to be deposit made towards fulfillment of stipulation under Section 35F of the Central Excise Act, 1944 or Section 129E of the Customs Act, 1962. Any shortfall from the amount stipulated under these sections shall have to be paid before filing of appeal before the appellate authority.  As a corollary, amounts paid over and above the amounts stipulated under Section 35F of the Central Excise Act, 1944 or Section 129E of the Customs Act, 1962, shall not be treated as deposit under the said sections.”


We fail to understand as to how this document, which is in the nature of inter-departmental communication, can be of any avail to the petitioner and can be read to mean differently than the provisions contained in section 35F of the Act. In our opinion, no interference is warranted in this writ petition.


Notably, no plea of undue hardship was raised by the petitioner before the Commissioner to invoke the proviso to sub-section (1) of section 35F of the Act. 


The sole contention of the petitioner before the Appellate Authority as well as before this Court is that the amount already having been deposited by M.P. Housing Board, it was not necessary for the petitioner to comply with the requirement of pre-deposit. That contention having been rejected, this petition must fail. The same is dismissed. 


Counsel for the petitioner, at this stage, submits that the petitioner be given liberty to approach the Commissioner for filing appeal after complying with the requirement of pre-deposit, which appeal can be entertained by the Commissioner.


Petitioner is free to make such request to the Appellate Authority, who may consider the same on the basis of settled legal position in that behalf. All questions in that behalf are left open. In other words, dismissal of this petition will not come in the way of the petitioner, if such remedy is available to the petitioner.


Petitioner is free to pursue such remedy as may be permissible in the said proceedings including to apply for waiver of requirement of pre-deposit, which request must be considered in accordance with law. We may not be understood to have expressed any opinion in that behalf.


Ordered accordingly.

(A. M. Khanwilkar)

          (Sanjay Yadav)

 Khan*                          Chief Justice

                           Judge      


